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INSTRUCTION
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SUBJECT : Investigations of Sexual M sconduct by the Defense

Crimnal Investigative Organizations and Qher DoD Law
Enf orcement Organi zati ons

References: (a) DoD Instruction 5505.8, subject as above,

Decenber 22, 1993 (hereby cancel ed)

(b) DoD Directive 5106.1, “ Inspector CGeneral of the
Depart nment of Defense, “ March 14, 1983

(c) Title 10, United States Code, Chapter 47,
Uni form Code of MIlitary Justice, “ Sections
801- 940 _ S

(d) DoD Instruction 5505.3, “Initiation of
| nvestigations by M 1 itary Cimnal
| nvestigative Organi zations, “ July 11, 1986

A REISSUANCE-AND PIIRPOSE

This Instruction reissues reference (a) under the authority
of reference (b) and updates DoD policy regarding the initiation
of crimnal investigations into certain types of sexual
m sconduct, as defined in this Instruction. It provides that, as
a matter of investigative priorities and resource limtations,
Defense Crimnal Investigative O ganizations (DCIOs) and ot her
DoD | aw enforcenent organi zations will normally refer allegations
i nvol ving only adult private consensual sexual m sconduct to the
Service nenber’s comuander for appropriate disposition. To
ensure their independence, objectivity, and effectiveness,
however, DCIOs are authorized to initirate investigations into
adult private consensual sexual m sconduct w thout obtaining a
referral fromthe nenber’s conmander; they may do so, however,
only i f the Director or Conmander, or Pri'ncipal Deputy, of the
pcodetermnes that there is credible information that an
off ense has been commtted and that the expenditure of
| nvestigative resources is appropriate.

B. APPLICABILITY

This Instruction applies to the Ofice of the Secretary of
Defense, the Mlitary Departnments, the Chairman of the Joint
Chiefs of Staff, the Unified Conbatant Commands, the |nspector
Ceneral of the Departnent of Defense, the Defense Agencies, and
the DoD Field Activities (hereafter referred to collectively as
“t he DoD Conponents” ) .



C. DEFINITION

Sexual Misconduct A sexual act or acts in violation of
Chapter 47 of title 10 u.s.c. (reference (c)) that occur between
consenting adults, in private, whether on or off a mlitary
i nstallation. It does not include any sexual act or acts that
I nvol ve al |l egations of force, coercion, or intimdation; abuse of
position or rank; fraternization; persons under the age of 16; or

conduct that relates directly to applicable security standards
for access to classified information. Oher terms used in this

| nstruction are defined in enclosure 1.

D poLIcY

1. No DCIO or other DoD | aw enforcenent organization shall
conduct an investigation solely to determ ne whether a Service
nenber is a heterosexual, a honmosexual, or a bisexual.

2. Except pursuant to subsections F.2. and F. 3., below, a
pcio or other DoD | aw enforcenent organization shall not initiate

a crimnal investigation into adult private consensual sexual
m sconduct where such m sconduct is the only offense involved.

3. Investigations by DCIos and ot her DoD | aw enforcenent
organi zations shall be conducted in an even-handed manner,
W thout regard to whether the alleged sexual m sconduct involves
honmosexual or heterosexual conduct.

4, The provisions of this Instruction do not provide a basis
for challengln? the validity of any admnistrative or crim nal
0

proceedi ng or r excluding the use of any evidence in such
proceedi ng.

E RESPONSIBILITIES

The Secretaries of the Military Departments and t he Heads of

( shal | issue regulations inplementing this
| nstructi on.

F.  PROCEDURES

1. Allegations of adult private consensual sexual m sconduct
recei ved by a pc1o or other DoD | aw enforcenent organization
normal |y shall be referred to the commander(s) of the Service,
rrenber(s? concerned, unless the Commander, Director, or Principal
Deputy of a DCIO initiates an investigation under F.3. bel ow

2. Upon the receipt of any allegation of adult private

consensual sexual m sconduct, the commander shall review the
al legation. |f the commander determnes that there is credible
information of adult private consensual sexual m sconduct, the
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conmander may request a crimnal investigation by the DCl O or
ot her DoD |aw enforcenent organization, as appropriate.

o a. |If a commander requests that a DCIO initiate a
crimnal investigation into adult private consensual sexual
m sconduct, the Commander or Director of the DcIo, and those
managers or supervisors approved by themto do so, shall
| ndependent |y eval uate and make a determ nation whether the
request is based on credible information of adult private
consensual sexual m sconduct prior to initiating a crimnal

| nvestigation.

b. |f a pcio determnes that a request froma comander
| acks credi ble information of adult private consensual sexual
m sconduct, or is not in keeping with established policy, the
matter will be returned to the commander, w thout action, for

appropriate disposition.

3. DoD Instruction 5505.3 (reference (d)) shall apply wth
respect to investigations of adult private consensual sexual
m sconduct, except that an investigation into adult private
consensual sexual m sconduct may be initiated by a bcro wthout a
request fromthe Service nmenber’s commander only upon the
determ nation of the Commander or Director of the bpcio or
Principal Deputy that there is credible information of adult
private consensual sexual m sconduct and that such an
I nvestigation is an appropriate use of investigative resources.

4 Investigations shall be limted to the factual
circunstances directly relevant to the specific allegations.

G EFFECTIVE DATE AND IMPLEMENTATION

~This Instruction is effective February 28, 1994. Forward two
copi es of |nPIenent|ng docunments to the Inspector General,
Depart ment of Defense, within 30 days.

iy

Der ek & Vander Schaa
Deputy | nspector GCeneral

Encl osure
Definitions



Feb 28, 94
5505. 8 (Encl 1)

DEFI NI T1 ONS

1. Commander. A comm ssioned or warrant officer who, by virtue
of rank and assignment, exercises primary command authority over
a military organization or prescribed territorial area that under
pertinent official directives is recognized as a “comnmand,’ or a
civilian supervisor in a conparable position who is outside a

Def ense Crimnal Investigative Organization and is authorized to
request an investigation or act on the results of an _

i nvestigation by a Defense Crimnal Investigative Organization.

2. Credible Information. Information, considered in light of its
source and the surroundi ng circunstances, that supports a reason-

able belief that a Service menber has enga?ed In adult private
consensual sexual m sconduct. Credible Information consists of
articulable facts, not just a belief or suspicion.

3 The Defense

Crininal | nvestigative Service, the U S Arny ijninal _
| nvestigation Command, the Naval Crimnal |nvestigative Service,
and the Air Force Ofice of Special Investigations.

4. other DoD Law Enforcement Organizations Those elenents of
the DoD Conponents, other than the Defense Crimnal |nvestigative
Organi zations, that are authorized to investigate violations of
the Uniform Code MIlitary Justice or the United States Code.

5. sexual Oientation. aAn abstract sexual preference for

persons of a particular sex, as distinct froma propensity or
Intent to engage in sexual acts.
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